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A Reflection on the Time of Validity of the Executor’s Qualifications in Imamiyyah
Jurisprudence and the Iranian Legal System: With an Emphasis on the Nature of
Testamentary Guardianship

\\ V Sedigheh Hatami!
\\

1. Introduction

Testamentary guardianship (Wasiyyat-i ‘Ahdi) is one of the most fundamental legal institutions in
Imamiyyah jurisprudence and the Iranian legal system, allowing a testator to appoint an individual
(the executor or Wasi) to manage their affairs, settle debts, and supervise minors after their death.
While Islamic jurists (Fagihs) and legal scholars agree on the necessity of certain qualifications
for the executor—such as sanity, puberty, Islam, and justice—a foundational issue remains largely

', Assistant Professor, Department of Islamic Jurisprudence and Principles of Islamic Law, Faculty of
Theology and Islamic Studies, [lam University, [lam, Iran. se.hatami@ilam.ac.ir
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overlooked or inadequately addressed in existing literature: the exact time at which these
conditions must be met to ensure the validity and enforceability of the testament.

Does the validity of the testament depend on the executor possessing these qualifications at the
time of the testament's creation, at the time of the testator's death, both, or continuously throughout
the entire period of guardianship? This ambiguity is not merely a theoretical debate; it carries
significant practical implications for courts. For instance, what is the ruling if a father appoints his
minor child as an executor, and the child reaches puberty before the father's death? Or if a Muslim
testator appoints a non-Muslim who later converts to Islam? Although Articles 856 and 857 of the
Iranian Civil Code outline the qualifications for an executor, the law is silent on the timing of their
validity. This silence, coupled with the unique nature of testamentary guardianship, has opened
the door to various interpretations. This research aims to resolve this scientific and practical gap
by analyzing the legal nature of testamentary guardianship and evaluating the existing viewpoints
to propose a definitive legal solution.

2. Literature Review

A review of the existing literature reveals that the issue of the "time of validity of the executor's
conditions™ has either been entirely ignored or addressed inadequately and superficially. For
instance, in the thesis "Conditions of the Executor and Legatee in Imamiyyah and Hanafi
Jurisprudence” (Mirfakhr al-Din) and the article "Specific Attributes of the Executor from the
Perspective of the Five Schools of Law" (Qani' and Mohammadpour), no discussion regarding the
timing of these conditions is presented.

In other works, such as "A Comparative Study of the Executor's Conditions from the Perspective
of the Seven Schools" (Bahramian and Gol-goun) and "Examining the Executor's Conditions from
the Perspective of Seven Islamic Schools” (Bandarji), the issue is briefly summarized within two
pages, and the existing opinions are presented incompletely with brief, and sometimes
indefensible, arguments. More importantly, both of these articles presuppose testamentary
guardianship as a "contract" (Aqd), whereas the preferred view in the present research—that
conditions must be met at the time of the testator's death—is based on accepting it as a "unilateral
legal act" (Iga'). Furthermore, the final view of those articles (the necessity of continuous
conditions from the time of creation until the testator's death) fundamentally differs from the theory
accepted in this research.

3. Methodology

This research employs a descriptive-analytical method, utilizing a library-based approach to
collect data from primary Islamic jurisprudential sources (Qur'an, Hadith, and prominent Faqgihs'
texts) and Iranian civil law statutes. The study first analyzes the legal nature of testamentary
guardianship, categorizing the definitions provided by jurists into four main approaches:
representation (Istanaba), guardianship (Wilaya), commitment (Ta'ahhud), and dominion (Taslit).
By establishing the nature of Iga’ (unilateral act) suspended upon death, the research systematically
identifies, categorizes, and critically evaluates the five distinct viewpoints regarding the timing of

26



the executor's conditions. The arguments and evidences for each viewpoint are examined
independently to determine the most coherent and practically viable theory.

4. Results and Discussion

The analysis identifies five distinct viewpoints among Imamiyyah jurists and legal scholars
regarding the timing of the executor's conditions:
&

1. Validity only at the time of the testament's creation.

2. Validity only at the time of the testator's death.

3. Simultaneous validity at both the time of creation and death (without the need for
continuity).

4. Continuous validity from the time of creation until the testator's death.

5. Continuous validity from the time of creation until the end of the guart@ship period.

By critically evaluating the arguments for each, the research demonstrates that the second
viewpoint—validity only at the time of the testator's death—possesses superior theoretical strength
and practical compatibility.

The preferred theory is grounded in the premise that testamentary guardianship is a unilateral legal
act (Iga') suspended upon death. Before the testator's death, the executor holds no guardianship
(Wilaya) or right of disposition; the testator remains alive and retains full authority over their
affairs. Therefore, the first moment the executor is truly "invested with guardianship" is the exact
moment of the testator's death. The general evidences of testament (such as the Qur'anic verse "Fa-
man baddalahu ba'da ma sami‘ahu" and the traditions) indicate the enforceability of the testament
for whomever the testator appoints. The restriction of these general rules to specific qualifications
only makes sense at the time of actual guardianship.

The other four viewpoints suffer from fundamental flaws. They often rely on the presupposition
that testamentary guardianship is a "contract" (Aqd), which necessitates the qualifications at the
time of creation. However, the research establishes that it is an lIga'. Furthermore, the viewpoints
requiring continuous validity (fourth and fifth) lead to unreasonable and unacceptable
consequences. For example, if an executor experiences a temporary lapse in sanity for just one day
after the testament is made but remains sane until the testator's death decades later, these views
would invalidate the entire testament. This contradicts the principles of Sahha (validity), Istishab
(presumption of continuity), the rule of La Haraj (no hardship), and the rational purpose of the
testament. The Civil Code's acceptance of appointing a minor alongside an adult (Article 856)
further confirms that the focal point is the time of death, not the time of creation.

5. Conclusion and Suggestions

The research concludes that the theory of "validity of the executor's conditions only at the time of
the testator's death™ is the most coherent, rational, and legally sound perspective. Based on this
theory, the time of death is the axis for the executor's qualifications.
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1.

If the executor lacks the conditions at the time of the testament but acquires them before
the testator's death, the testament is valid.

If the executor experiences a temporary loss of conditions after the testator's death but
recovers, the guardianship is not invalidated.

The conditions are only considered continuous if the testator explicitly or implicitly made
the continuity of guardianship contingent upon a specific attribute (as inferred from Article
80 of the Civil Code).

To resolve the existing legal silence and prevent divergent judicial interpretations, it is proposed
that the Iranian legislature amend the Civil Code by adding the following article after Article 856:
"The conditions stipulated for the executor must exist at the time of the testator's death. The
temporary loss of any of these conditions after the testator's death shall not invalidate the
guardianship, unless the testator has made the continuity of the guardianship contingent upon the
existence of a specific attribute.”

Keywords: Testamentary Guardianship; Executor's Conditions; Time of Validity; Suspended
Unilateral Act; Iranian Civil Law.
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